
Extract from Hansard 
[COUNCIL - Wednesday, 27 October 2004] 

 p7339b-7347a 
Hon Murray Criddle; Hon Dee Margetts; Hon Kate Doust; Hon Norman Moore; Hon Nick Griffiths 

 [1] 

OCCUPATIONAL SAFETY AND HEALTH LEGISLATION AMENDMENT AND REPEAL BILL 2004 
Second Reading 

Resumed from 21 September. 

HON MURRAY CRIDDLE (Agricultural) [2.00 pm]:  I seek leave for Hon Norman Moore to continue his 
remarks on this Bill at a later stage of this day’s sitting. 

Leave granted. 

HON DEE MARGETTS (Agricultural) [2.00 pm]:  It is great to be able to respond to the Opposition’s 
contribution to this important Bill - not.  I am sorry, irony is not included.  From the view of the Greens (WA), 
and compared with the workers’ compensation Bill, there does not seem to be considerable disagreement within 
the working world as to whether the Occupational Safety and Health Legislation Amendment and Repeal Bill is 
a move in the right direction.  As has been mentioned, a major report was handed down by Mr Bob Laing after 
he reviewed the Occupational Safety and Health Act 1984, and many of the changes proposed in the Bill relate 
to that report.  I will raise some issues that I have with the Bill by way of questions during my second reading 
contribution.  Perhaps the minister will respond to my questions in his second reading reply.   

First of all, the Greens understand that the Bill will improve the Act.  However, I point out that there is still 
concern that industrial manslaughter is not recognised as such.  The Greens understand that if industrial 
manslaughter were added to this legislation, amendments to the Criminal Code would also be required.  The 
question I ask is: will the Government consider, at any stage, integrating and connecting occupational safety and 
health legislation with the Criminal Code to give recognition to the offence of industrial manslaughter?  Clearly 
the Bill will change the way occupational safety and health is dealt with under the Occupational Safety and 
Health Act.  There will be different stages and levels of the seriousness and types of liability.  However, in the 
end, the Bill still falls short of recognising that if criminal negligence has led to a death, it constitutes industrial 
manslaughter.  It is not only an industrial issue, but also a criminal issue.  I would like to think that if senior 
people in the workplace who are guilty of industrial manslaughter cannot be imprisoned under the provisions of 
the Occupational Safety and Health Act and Criminal Code provisions apply to other people who are found 
guilty of manslaughter, the Government would consider recognising that the Criminal Code should apply in 
cases of workplace death caused by criminal negligence.   

I would like to know whether police officers are covered by the legislation.  They might be in some very limited 
circumstances.  At the moment, it is not as clear as it could be whether police officers come under this 
legislation; and, if so, under which circumstances.   

People who have given me an opinion about this Bill have mentioned that there is an issue about whether one 
union member can call an election or whether a majority of employees must request that an election be 
conducted.  There might be a problem if there is one or two ballots.   

As has been mentioned in the explanatory memorandum, the Bill was put together to strengthen the existing 
provisions of the Occupational Safety and Health Act.  It is pleasing that some measures will close the gaps in 
the labour hire industry.  It is also pleasing that there will be increases in penalties, especially in situations in 
which a breach has constituted gross negligence and resulted in serious harm or death.  It is also pleasing that 
this Bill includes offences relating to government agencies.  I understand the provisional improvement notices 
link with similar notices that will be used in other States, and that this Bill will establish a safety and health 
tribunal and a mining industry advisory committee.   

There is a lot of legislation to be dealt with this week.  I know that this Bill has been a long time coming.  Hon 
Norman Moore indicated that some union leaders use workplace safety for industrial purposes.  However, if it 
were not for strong union representation in dangerous workplaces, the story may have been concerning for many 
workers, especially when we consider the treatment that many workers have received as a result of faults in the 
workers’ compensation legislation.  It is therefore quite important that there be a clear guide for monitoring 
safety in the workplace and the role of safety representatives. 

It is assumed that there will be a flurry of provisional improvement notices when this legislation is passed, but 
that may be more as a result of the lack of clarity in the legislation until now .  If there are safety issues of which 
workers have been aware for a long time, there will likely be a catch-up period in resolving those issues.  It is 
also likely that the number of provisional improvement notices issued will decrease over time as those issues that 
may not have been addressed properly are resolved.  This legislation will save everybody, including employees 
and employers, from suffering the dreadful loss that can come with loss of life or injury.  However, it is 
preferable that provisional improvement notices make the workplace safer prior to any such hazard occurring, as 
it is obviously better to avoid injury.  In economic terms it is much wiser to ensure that workplaces are safe, 
rather than have to deal with the consequences of unsafe workplaces. 
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I do not want to hold up the legislation.  There is widespread support in the working world for this legislation, 
which is also considered to be well overdue.  There are two minor amendments standing in my name on the 
notice paper.  The Government is discussing these amendments with me, and I will leave debate on them until 
the committee stage of the Bill.   

HON KATE DOUST (South Metropolitan) [2.12 pm]:  I am very pleased to stand in this House today and 
support the Bill.  Members may recall that in my first speech in this Chamber, I made a range of references to 
my interest in the area of occupational health and safety as a result of my work in the trade union movement.  I 
am pleased that a number of issues I canvassed in my speech have been dealt with in this legislation.  The Bill 
seeks to remedy a number of problems that arose from the 1995 amendments to the Occupational Safety and 
Health Act.  Those amendments were made by the previous Government but, rather than being a result of 
genuine concern for workers, many were based on ideological positions or to accommodate the previous 
Government’s supporters either in industry or the farming community.  I refer to changes to delete safe limits for 
manual handling and changes to noise limitations, with the result that we were out of kilter with the rest of the 
country.  There was no consultation with any player in industry or the trade union movement about any change 
made in 1995.  That is in stark contrast to the level of consultation that occurred during the precursor to this Bill 
and the drafting of this legislation.  The previous commissioner, Mr Robert Laing, did an excellent job in the 
extent of consultation that he conducted during the review.  I attended at least one meeting with him and a 
number of members from across parties to talk about issues of concern.  He was very responsive, and I note that 
the Government has adopted a wide range of his recommendations.   

I noted with interest some comments by other members about this legislation and I will go through some of those 
comments today.  I am pleased that the key issues that have been adopted in the Bill are very important in 
assisting safety representatives and employers to improve the safety and health of workers in their workplaces.  I 
found that some of the comments made were fairly negative and I hope we can deal with those comments.  The 
only decent changes made in the 1995 legislation were the introduction of prohibited areas under what was then 
section 23 of the Act and an increase in penalties.  The previous Government must have acknowledged at that 
point that there were some serious difficulties in getting employers to take this issue seriously; hence the 
Government increased the penalties to try to drive home the message to employers that they must address these 
issues properly.  Again, I am pleased to note that this Government has addressed the penalties issue and ramped 
them up substantially.  Some members might think that the penalties are harsh and restrictive and will beat 
employers around the head.  However, I have the same view that I had previously: sometimes Governments must 
apply a big stick to get some people to sit up, pay attention and take these issues seriously. 

I am pleased that this Bill reinforces the key issues on the duty of care by employers and self-employed people.  
Hon Ray Halligan commented on the duty of care for employees - I think that was about getting them to 
acknowledge that they have responsibilities.  The Act has always been a two-way street for both workers and 
employers.  The responsibilities of employees in this area have always been explicit.  In my work as a training 
officer training health and safety representatives, the clear message I gave them to pass to their workmates was 
that it is not up to the employer alone to heed those health and safety responsibilities, but that workers have a 
very strong role to play in looking after not only themselves, but also their workmates.   

When I first read the Bill I found it a little confusing.  However, once I had read the whole Bill I began to 
appreciate that the Government has clarified the duty of care.  In the past a series of issues had been massed 
together under the section of the Act on employers.  As I worked my way through the structure of this Bill, I 
could see that all the separate components previously massed under employers’ responsibilities are now much 
clearer; they are broken down and expanded so that readers - hopefully employers, safety representatives and 
workers - have a much better understanding of their individual responsibilities.  Hopefully, that will clear up the 
grey areas that have existed in the past.  Section 19(4) of the Act, about the responsibilities of an employer to 
contractors and subcontractors, has always been a very difficult area of the legislation.  The Government has 
tried to address that issue very well and very carefully.  In doing so, it has now cleared up the grey areas in the 
very important area of labour hire firms.  I know from my work in the trade union movement that in the past 10 
to 12 years, one particular union I used to do some work for, the National Union of Workers, has had to deal 
with the issue of labour hire.  Many union members would complain when their employer brought in large 
numbers of casual labourers from labour hire firms that those workers had very little or no safety training.  They 
would be literally dropped into the job, and had absolutely no idea how to use the machinery or what the safety 
procedures were in the workplace.  More often than not, that lack of knowledge would slow them down in their 
work, but they were the ones who tended to strike problems and, sadly, have accidents.  There have been a 
number of accidents.  Two incidents spring to mind that occurred in Kewdale in a 12-month period.  In the first 
few days of work both workers, who obviously had not received appropriate training from their employer, were 
involved in an incident and, unfortunately, died.  Therefore, training and employers’ responsibilities under duty 
of care are vitally important provisions.  Labour hire firms have acknowledged that they have an important role 
to play in providing training for employees before they go out into a wide range of workplaces.  My only 
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question relates to labour hire.  I hope the minister might pick up this aspect for me.  I am not sure whether some 
white-collar employment agencies will be picked up under this part of the Bill.  I refer to secretarial agencies that 
send people to work in hospitals, offices and elsewhere.  I hope the Government has also addressed that issue.  It 
tends to be an area that is forgotten about.  Good work has been done in that regard.  I hope that that group of 
workers in due course will be able to work to a safer standard as I have seen some horrific outcomes from people 
not receiving any training at all in the labour hire sector.   

Substantial changes are to be made to eligibility provisions for occupational safety and health representatives.  
The provisions of the past were fairly rigid about who was eligible to be a safety rep: a person had to be 
employed at the workplace, or a similar workplace, for two years, had to demonstrate experience or knowledge 
or had to be approved by the commission.  I understand that all those requirements will go, and more flexibility 
will be provided.  Difficulties often arose in getting people to nominate for the rep positions.  A person may not 
have met the past criteria but would have been an excellent rep because he or she was committed to work with 
employers to ensure a decent safety standard.  The changes will allow that to occur.  People who were not 
eligible previously can put up their hand if they are genuinely interested.  

I am sure each workplace, applying section 30 when the measure is enacted, will set in place its own election 
process guidelines to suit that workplace to elect reps and to ensure that their experience will suit that workplace.  
Removing what is seen by some to be restrictions will enhance the process for many people.   

I dealt with employers on occupational safety and health issues as part of my work for 10 years.  I did it day in, 
day out.  I worked with employers to organise the election processes for safety reps until the 1995 changes, by 
which unions were no longer allowed to conduct elections.  We found in industries with many young workers 
that some informal guidelines on age were needed.  It is very difficult for a young person aged 16 or 18 years to 
front up to a boss to raise issues.  This amendment will assist workplaces in setting up their own structures and 
guidelines.   

The additional rep training is very good.  For a period before I came to Parliament, I was fortunate to be 
appointed to the WorkSafe training accreditation committee for safety rep courses.  I was on that panel for a 
couple of years.  A big question that no-one could resolve at that time was the type of additional training that 
should be provided to a safety rep.  Should it be a rehash of what was already done or should it be specific to 
particular hazards or skills?  I am pleased that the Government has addressed that aspect.  I will talk about the 
provisional improvement notices later.  It is good that reps will be required to attend additional training after the 
initial course to deal with PINs as a separate issue.   

Hon Ray Halligan talked about requiring some testing of safety reps to indicate their skill levels.  The great 
difficulty with that idea is that the program is competency based.  People come from a diverse range of 
occupations, education standards and literacy levels.  I trained people from chicken processing plants who spoke 
a range of languages but did not have a great grasp of English.  However, we worked around that difficulty.  
Some of those people were terrific safety reps who worked closely with management and workmates.  If they 
were given a written test on what they had learnt, they would have had difficulties.  The WorkSafe panel had 
difficulties with the issue of competency and whether to test people formally.   

Hon Ray Halligan:  It comes down to how you determine the competency.   

Hon KATE DOUST:  The program is well structured.  It is a standard program.  I will take the member through 
the program if he is interested.  The only variation to the program is how the training provider uses examples and 
exercises and the spin placed on how things should be done.  Everything else is pretty standard.  The first day of 
the program is a long day dealing with the legislation.  The reps are taken through the regulations and how to 
read them.  The rest of the week involves utilising that information.  The second day gives a background to 
occupational health and safety, and extensive work is done on their role as the rep and the role the employer 
must play exclusively with them as a rep.  A range of work is done in that regard.  The third day is all about 
hazard identification, assessment and control.  The reps learn to apply the legislation in a practical sense.  The 
fourth day involves presentations by a range of specialists.  Reps receive external views of how the system 
operates from WorkSafe, employers, unions etc.  One might have a specialist speak on chemicals, manual 
handling or ergonomics depending upon who is brought in.  Reps are taught about research and enhancing their 
communication skills.  The last day is spent learning how to work with employers and negotiating issues, such as 
safety reps raising matters directly with employers or as part of a committee.  Raising issues with the boss can be 
a barrier for many people in the workplace as people do not want to be seen to be pushing the envelope too far or 
to be offending their employer; nevertheless, they want issues resolved.  The lights come on, so to speak, by the 
Thursday - the fourth day of the course - when the research and specialist sessions are reached.  The reps 
undertake intensive work through exercise and practical demonstration, which works well for people.  The reps 
then understand how important this legislation is and what a great tool it is for them in the workplace to have the 
system working effectively with workmates and bosses.  By the end of that full-on week, the only way to know 
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whether the training has worked is when reps are back in the workplace.  With the support of their employer and 
workmates, they put their skills into practice.  This can take weeks or months.  Feedback is provided by the 
company and workmates to indicate whether the person is doing a great job as a safety rep and whether issues 
are being raised and management is fixing problems.  That is how a rep is assessed.  I trained a couple of 
thousand reps in my time.  I went through the election processes, trained them and did follow-up work.  I also 
trained people in management throughout the city.  It was good to receive feedback from the companies I dealt 
with that they had noticed a real change in their workplaces because of the effective work of the trained safety 
reps.  It is an important area.  People who take on that role are very important to their workplaces.  In a lot of 
cases, the only reason many reps are lost is that management takes a good look at those persons and sees they are 
doing a terrific job in applying these skills and knowledge.  Therefore, they are promoted.  We often lost safety 
reps because management would promote them, and we would have to start from scratch with new safety reps.   

I am pleased to see that the Government is introducing a change so that safety reps will have to be trained within 
the first three months of being elected.  It is important that they be trained in those first few months when 
everything is fresh and they are keen.  Because of work situations, availability, holidays and different seasonal 
problems with their modes of employment, a representative will not be available sometimes until he or she has 
completed the first 12 months.  There is no point in training a rep after 12 months, because after another 12 
months down the track the rep’s term will expire, at which time he or she may or may not still be a rep. 

Hon Ray Halligan:  What happens with safety during that 12 months? 

Hon KATE DOUST:  In many cases nothing.  Sometimes reps go to committee meetings or start doing 
inspections, but they really do not know what they are doing, they are unsure or they have had no exposure to the 
legislation.  The sooner they can get into training, the better.  When we used to elect safety reps, the day they 
were elected we would get management to sign off on a training date to get them in as soon as possible, 
otherwise we would lose them.  I believe that worked quite well.  

WorkSafe over the years has played around with a whole range of different forms for when safety 
representatives are elected.  I believe WorkSafe still continues the process that once it has been notified that a 
safety rep has been elected, it sends to the safety rep a laminated card that gives the person a termination date.  It 
might seem a bit odd that it is the termination date and not the start date.  The reps know well and truly in 
advance when they will next have to stand for election.  It has always worked quite well.  We would be able to 
talk to management and get the ball rolling.   

The flexibility that has been provided by removing the present restrictive provisions will be positive for 
workplaces.  There has been a positive change.  It was previously a problem.  For example, one of the Sussan 
shops might employ four or five workers.  One would have to question how to deal with health and safety in 
such a shop, where health and safety problems still arise because of manual handling and other issues.  I am sure 
the minister will correct me if I am wrong, but I believe that under this legislation a safety rep will be able to 
represent more than one workplace.  That is a positive.  It is a bonus for small workplaces because it means that 
workers will have that coverage, somebody looking out for them and somebody who can deal with management 
and take up issues for them.  The same applies to safety committees.  A single committee per workplace will not 
be necessary.  A committee might be able to cover a range of workplaces.  I know that was a real issue with 
Bunnings when we tried to get safety reps selected for its stores, which we did in the end, and also tried to get 
safety committees set up.  Before Bunnings opened its megastores, it had a lot of small workplaces.  We 
encouraged Bunnings to have one main committee so that all the safety reps could get together to deal with 
issues at one time rather than handling bits and pieces.   

During my last weeks with the union I tried to set up a similar system at Woolworths warehouse, because even 
though safety reps were working on all the shifts and in the different parts of the warehouse, the company would 
conduct separate committee meetings for each little section.  Problems were being raised but unfortunately were 
not being addressed.  I was given a major file of issues that had not been addressed.  Issues were being raised 
with management but were not being taken far enough.  Management was not seeing patterns emerging with 
problems and dealing with them.  Of 300 workers, more than 100 would be injured annually.  It got to the point 
where I asked management if it was the same 100 workers or whether the company gave everyone a go.  Instead 
of all these little committees, we had to persuade the company to set up one main committee to try to address all 
the issues so that there would be some consistency and so that it could deal with policy and procedure at the 
same time.  There would therefore be one message going out.  Putting such processes in black and white in 
legislation will provide impetus for those changes to occur, because if it is left to custom and practice, it falls 
away with a change in management or a change in reps.   

I am really pleased to see that this Bill remedies a problem that emerged with the quite drastic 1995 changes.  I 
felt they were based on ideology rather than worker and employer needs.  The major change was the total 
removal of any union involvement in the election process.  I am pleased to see that the Government has 
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reinstated the opportunity for unions to participate in the election process for safety reps.  Members opposite 
might feel quite cynical about that or not so happy about it.  My experience is that when unions become 
involved, there is no bias about who will put their hands up.  Unions try to work with management to make sure 
that the best person puts his or her hand up for the position or nominates for the position.  This takes pressure off 
management.  It does not have to do the runaround or do the work.  It means there can be a centralised system, 
so that when reps are due to be re-elected one can go to the system and then notify management that the process 
should be started off again.  Hon Norman Moore took the opportunity to bash some of the union officials 
involved in the safety process.   

Hon Norman Moore:  My bashing Kevin Reynolds - good grief!  That is a contradiction in terms.   

Hon KATE DOUST:  Hon Norman Moore was bashing Kevin and he was having a pretty good go at Joe 
McDonald.  I think he was being very harsh.  Had unions not been involved in this area, nothing would ever 
have happened.  There is no way in the world that employers would have sat down with the then Government of 
the day and had this legislation go through.  Unions have played, do play and will continue to play a very 
important role in the area of health and safety, be it at this level of legislation or at the hands-on, practical level 
on the shop floor.  Although Hon Norman Moore might not like the way some of those people go about their 
business, they are passionate about the health and safety of their members and workers in industry.  They should 
not be condemned for that.  The building industry is a tough industry with a large number of workplace 
incidents, and unfortunately a high fatality rate.  Therefore, rather than condemn those people, I congratulate 
people like Joe McDonald for being so passionate about trying to make sure that employers abide by the rules 
and look after their workers’ health and safety.  Many people in the trade union movement devote all their 
working life to this issue.  I do not think that they should be condemned at all. 

Over the past 20 years I have been into workplaces that members would think were from Dickens’ time.  I 
remember going into a warehouse in Kewdale that was owned by a large multinational company.  It was only 
four years ago.  The lights were not working.  The bloke on the forklift had to drive around in the pitch-dark with 
a torch.  Manual handling processes were not being applied at all.  The forklift driver did not even have his 
ticket.  Oil slicks were on the floor.  I do not know how anyone could expect people to work in those conditions.  
In the industry I worked in the number of fatalities is relatively small when compared with the number in 
construction, mining and some other industries.  However, there are still problems in the industry.  All unions 
take this issue seriously.  They should not be denigrated for the work they do, because it is vitally important.  I 
am pleased to see that the Government has recognised the benefit of putting the unions back into a position 
where they can participate in the process of the election of reps.  That participation is about making sure that 
fairness and honesty exist in the election process.  My experience has been that when the union was not involved 
in the election process, quite often management simply appointed to the position of safety rep someone who 
would do its bidding, not necessarily follow up on issues, not report hazards and not ask management to do its 
job and abide by its duty of care requirements.  Managers would try to attend our training programs.  They 
would pretend that they were safety reps.  We usually found out by the end of the first day.  One particular 
company that comes to mind would send its managers along because they would get a credit on their 
management program if they attended the safety course.  The managers said that they were safety representatives 
when they were not.   

The Government’s approach to training has become more flexible, particularly in the area of shift workers.  
Payments will be made.  This was a real problem for shift workers, because courses are usually run Monday to 
Friday during the day.  There were sometimes issues about payment; that is, whether they would be paid a shift 
rate or a normal rate.  In some cases, it was a question of whether they would be paid at all.  The Government 
has addressed that issue quite well.   

Hon Ray Halligan raised an issue about representatives having a say about which training provider they had 
access to.  That was interesting, because that matter has been covered in the regulations since about 1987-88.  
Representatives always have the final say on the choice of training provider.  To the best of my knowledge, only 
one incident had to go to the Industrial Relations Commission because of a dispute over which provider the 
representative could go to.  All the courses are pretty uniform.  The only differences are in the message that is 
provided or the way in which the course is delivered.  The main emphasis of most courses is the same.  The 
courses talk about enhancing communication between safety representatives and managers, raising issues, doing 
the best to get issues resolved and working together.  That is a fairly general theme throughout all programs.  
When I was on the Education and Training Advisory Committee, we sometimes had to go through the courses.  
There were a couple of issues, particularly with the course run by the Chamber of Commerce and Industry of 
Western Australia.  A couple of programs are run in-house by accredited providers, such as Alcoa, CCI, the 
Catholic Education Office of Western Australia and Edith Cowan University.  The course run by CCI at one 
point said that before a safety rep could take up a hazard, he had to get the support of all his coworkers.  That 
was not correct.  The Act states that if a hazard is reported to a safety rep, he is obliged to raise the matter with 
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his employer.  Representatives do not have to take a vote or get support; they are obliged to do it.  Those sorts of 
things had to be altered.  CCI had to be told that it could not deliver that message in its course because that was 
not correct.  Things sometimes need to be modified.   

I have already spoken about penalties.  The Government has done a very positive thing by increasing the level 
and range of penalties in recognition of the seriousness of this issue.  Hon Dee Margetts touched upon the issue 
of manslaughter.  We sometimes need to club people around the head for them to take things seriously.  I used to 
talk to employers about health and safety issues and about getting safety reps elected, safe systems of work in 
place and committees operating.  If they had a copy of the Act and the regulations on the table, I would tell them 
that they obviously knew what I was talking about and that I would not have to go through the basics.  However, 
a number of employers said that although they had a copy of the Act and the regulations, that did not mean that 
they had ever read them.  That was always a concern.  Some employers do a great job with health and safety 
issues.  They have dedicated specialists on their payroll to deal with managers, workers and health and safety 
matters quite effectively.  One employer that comes immediately to mind from the sector in which I worked is 
Coles.  That company has a very good track record in dealing with these issues.  I cannot speak for the other 
sectors.  A range of employers do not pay proper attention to this area and they should.   

It is fine for penalties to be set at the upper limit and for them to be used as a big stick.  However, I am 
concerned that penalties are not enforced.  There has been a history of that in Western Australia, which I hope 
will change when it needs to.  I refer to instances involving the death of or very serious injury to a worker in a 
workplace and an employer or a supervisor being found negligent.  The penalties imposed in those instances 
have been very low.  I recall a number of incidents.  One young fellow was killed when a brick wall collapsed 
when the stock exchange building was being built.  His employer was fined about $2 000.  A death occurred in 
Esperance in a wheat silo a couple of years ago.  The employer admitted negligence but was fined only $2 000.  
If high penalties are available, there sometimes needs to be - 

Hon Murray Criddle:  The truth is that in a case such as that, if the silo had been constructed with a grate at the 
top, the kid would not have fallen through.  One of the worst things about these people is that they decide 
afterwards that there is a problem, rather than pointing out in the initial stage that there is a problem.   

Hon KATE DOUST:  That gets back to employers’ responsibilities. 

Hon Murray Criddle:  No, it doesn’t.   

Hon KATE DOUST:  At the end of the day, it is the employer’s responsibility to make sure that the workplace is 
free from hazards, as far as is practically possible.  It comes down to engineering designs in many cases. 

Hon Murray Criddle:  If you would like to go to these people and ask them to inspect these things, you would see 
that they do not.  They have only just started to do that in shearing sheds up in our area.   

Hon KATE DOUST:  Is that not scary? 

Hon Murray Criddle:  It is scary, because they were not doing their job in the first place.   

Hon Kim Chance:  It is a very good program nowadays. 

Hon Murray Criddle:  It is a good program.  I am just saying that that is what should have been done all the way 
through, rather than letting the accident happen and telling us afterwards.   

Hon KATE DOUST:  We could give a lot of different examples.  When an employer sets up a workplace, he 
must pay due diligence to issues such as the layout of the workplace and the equipment to be used.  If new 
equipment is installed, employers should talk to workers about some of the hazards that they currently deal with 
and how they can be ironed out.  Again, some employers are good at doing that.  However, not everyone does it.  
I know a number of examples of workers being required to work with new equipment or new methods and not 
being allowed to provide feedback that would enable the process or equipment to be modified so that it is safe.  
There is still a lot of work to be done in those areas.   

I refer to provisional improvement notices.  I am pleased that this has finally been done.  There was a lot of 
uproar when the Kennett Government introduced this system in the mid 1990s.  People were concerned that 
safety representatives would abuse the system.  I do not believe that that has been the case.  Industry is quite 
relaxed about PINs being used.  When a properly trained safety rep is committed to working sensibly in this area, 
he will not abuse that system.  It will work better than the current system.  If a safety rep cannot get an employer 
to take him seriously, he should be able to issue the employer with a provisional improvement notice so that the 
process can be conducted formally and the employer will take it seriously.  The next step is to call in the 
inspector.  It is better to have the issue resolved at the workplace, because there is often a delay in getting the 
inspector involved or the inspector does not speak to everyone in the workplace.  Things can then be blown out 
of proportion.  If PINs are the way to encourage safety reps and managers to resolve issues, that is a positive 
move.   
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There is one thing that I hope the department will do.  I hope the minister is listening.  There are always 
problems across industry when something new is introduced.  I experienced that myself.  The problem is that 
everyone does things differently.  I hope that the department will issue, at the back of the regulations, standard 
notices that can be used for PINs or for the nomination of representatives or of individuals to committees.  By 
streamlining the notices, it will make things easier for everyone who is operating in the system.  If a standardised 
PIN were issued and then picked up by WorkSafe or management, they would know what they were dealing 
with.  If it is done in this way, the notice will be official and will not be something that has been scrawled on a 
piece of paper.   

Hon Ray Halligan:  Or even other employees.   

Hon KATE DOUST:  Yes.  They should be similar to the notices that already exist at the back of the regulations; 
that is, the inspector’s improvement and prohibition notices.  If that were done, it would standardise the forms 
and make life easier for all concerned.  I hope the minister will take that into consideration.  It would also help 
industry.  Everyone would then be singing from the same hymn book.  I know that Hon Ray Halligan would 
appreciate that after our visit to church together last Sunday night.  Hon Ray Halligan has a fine voice!  This 
would keep the matter simple and provide easier access to the system.  It would mean that if a representative 
required a provisional improvement notice, he could simply photocopy it instead of waiting until something was 
sent to him or typed.  I have spoken to a number of employers about their views on the provisional improvement 
notices.  Recently, I spoke to a couple of fellows from Alcoa - Barry Chesson and Steve Genoni - because I 
wondered how they would deal with this.  They said that they are very relaxed about it and they think it will 
assist in the process for representatives and managers to deal with the issues.   

I am really pleased that issues will be hopefully sent off to a dedicated occupational health and safety tribunal.  
The problem with the changes that occurred in 1995 was that safety representatives and workers were reluctant 
to pursue issues right through to the Magistrates Court partly because of the timeliness issue and partly because 
of an issue with money; they could not necessarily afford to engage a lawyer if they did not have another 
advocate whom they could use.  The other concern was that a magistrate, who simply picked up the docket for 
that day’s hearings, would not necessarily have an understanding of occupational health and safety issues.  It is 
very important to have somebody hearing these cases who has a practical understanding of the issues and the 
legislation.   

I have already talked about committees and I am very pleased with that area of the legislation.  My only criticism 
of this legislation, and it is something I hope will be picked up the next time the Act is reviewed, is that, over the 
years, as the Act has been amended, its language has become more technical.  When the legislation was 
introduced in 1984, the language was very user friendly, practical and clear, and easy for workers, safety 
representatives and managers to follow.  People off the shop floor may not be as highly educated as lawyers, and 
now the legislation is written in a very legalistic way, which makes it harder for them to read, interpret and put it 
into plain English so that they can apply it in a practical sense for the benefit of their work mates.  That is my 
only complaint about this legislation, and it is a complaint I have with a lot of legislation; we let the lawyers 
loose on it.  If it is expected that legislation should be used as a daily tool by safety representatives, workers and 
management, we should make it as easy as possible for them.  That is my only complaint, and it is something 
that I hope will be looked at down the track.  I know from my own experience when I used to stand in front of a 
group of people and talk about the detail of this legislation, it was very helpful to have it set out in fairly plain 
English.  I do not know if I could stand up in a training room now and go through some of the language that is 
used in this legislation because it would be confusing for people, but I hope that issue will be addressed at a later 
date.   

I congratulate the Government on the inclusion of the mines sector under the umbrella of the WorkSafe Western 
Australia Commission, now known as the Commission for Occupational Safety and Health.  I commented on 
this matter in my first speech.  My view is that all workers in this State should be able to access a single, 
dedicated department that has the appropriate skills and occupational health and safety as its core business.  That 
avoids the potential conflict of interest that some times occurs when the Mines Occupational Safety and Health 
Advisory Board inspectors move from managerial positions to positions as inspectors or back the other way.  I 
know that this is a problem unique to that industry because of its income levels.  It is very difficult to find other 
people in the industry to do the work because of the pay levels.  However, it is a sensible move to bring this area 
of work under the umbrella of WorkSafe at some point, because that organisation has the expertise and 
knowledge to deal with these matters.  It is no different from having a construction or retail section of the 
department or a section that deals with only white-collar workers or manufacturing.  It is important to have a 
single, dedicated operation dealing with health and safety.  The mines department does a great job in its other 
areas of responsibility, but occupational health and safety is not its core business.  This is a positive move, and 
one that I was keen to see happen.   
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Overall, I am very pleased that the Government has finally been able to deal with this Bill.  I was keen to see 
these changes made when I first came into Parliament.  In the future we can look forward to this Government 
taking the opportunity to improve health and safety in the workplace for everybody.  It has done an excellent job 
in responding to the issues raised by the Laing report, and the working people in this State can look forward to 
the implementation of this legislation.   

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [2.56 pm]:  I had virtually finished 
my comments the other day, but I now find myself being marginally provoked to continue them, albeit they will 
be brief.  I will mention two things about the speech we have just heard by Hon Kate Doust.  The first is that she 
has now made it very clear that the Government has the full intention of ensuring that the mining industry’s 
occupational safety and health sector comes under the control of WorkSafe.  The legislation before the House at 
the moment is what I have referred to as a three-quarter-way house towards achieving that.  I guess the reason 
for the Government’s reticence to go the whole hog is that it does not want to frighten the horses in the mining 
industry too much.  Therefore, MOSHAB has become a subcommittee of WorkSafe.  Hon Kate Doust has 
clarified for me once and for all that the intention of the Government is what I always thought it was, which 
clarifies what she told us when she first came to the House; that is, this is what she was seeking to achieve, and it 
seems that she has virtually achieved it.  She said it was a good idea to have one organisation responsible for 
safety and welfare across the whole workplace.  However, she also said that it was not a good thing to send 
people off to magistrates because magistrates would not know about a range of issues; therefore, it was better to 
send them off to a dedicated tribunal.  The argument that has been around for a long time is that safety in the 
mining industry is quite different from safety in other industries; it is a very specialised business.  The mining 
industry has had its own separate administration because of the nature of that industry compared with that of 
others.  I would prefer to see a dedicated organisation looking after safety in the mining industry as opposed to 
one great, big, bureaucratic organisation looking after safety in all industries.  I would not be unhappy if we had 
a separate organisation looking after retail and another looking after construction, if that is what was necessary.  
There is a very good argument for having specialised people looking after specialised aspects of safety in 
industry.  Over the years, the mines department, as it used to be called - I wish it still was called that because I 
keep forgetting its current name - has developed a strong reputation for the quality of its safety inspectorate.  
However, I am told by industry that it is not as good as it used to be, and there are reasons for that which are 
understandable, such as the heavy emphasis on safety in the mining industry at the company level.  Many good 
operators in government are being given higher paid jobs in industry, and the government sector does not seem 
to be able to pay the sort of money that is necessary to get the quality of people that it needs and wants.   

Hon Dee Margetts:  And it does not give them the travel allowance needed to do the inspections they probably 
need to do.   

Hon NORMAN MOORE:  Perhaps the member is right, I do not know.  If we have to find more resources to get 
better quality people within the government agencies to look after safety, then we have to find them, and that 
should not be hard.  There is no question from our point of view that safety in the workplace is an absolutely 
vital part of running a business and an economy.  As the Minister for Mines, I always argued that the number one 
priority from my point of view was safety in the mining industry; everything else came second.  The industry has 
a good record, even though somebody just about got killed over a week ago at Paraburdoo.  Looking at the photo 
of the accident in today’s newspaper, one wonders how he survived.  All the descriptions I have had of that 
accident indicate that the person was extraordinarily lucky.  It is a dangerous business, but the statistics on 
accidents within the industry are improving and have been improving significantly over the years.  That is not, of 
course, grounds for complacency.  It is grounds to ensure that we continue the effort not just from a government 
perspective but also by encouraging industry to do what it needs to do.  That is why I am concerned about the 
notion contained in this Bill, and also in the Mines Safety and Inspection Amendment Bill, to dramatically 
increase the penalties for people, particularly on the employer side of the argument, who are in some way 
responsible for accidents or fatalities in the workplace.  The Robens principle for occupational safety and health 
talks about self-regulation, the use of carrots rather than sticks, and the need to develop a safety and health 
culture.  It is all about putting in place strategies that will enable people to understand the importance of safety, 
because if people understand the importance of safety and develop a safety culture, we will eventually get a safe 
workplace.  The imposition of severe penalties will have the opposite effect, because people will try to avoid the 
penalties.  If the director of a mining company is charged with an offence punishable by imprisonment, we can 
expect that that mining company will spend a lot of money on litigation.  That will mean that a very legalistic 
and adversarial situation will again develop, certainly in the mining industry, because what is proposed in the 
mines safety and inspection legislation is very similar to what is proposed in this Bill.   

Hon Kate Doust spoke in glowing terms about the contribution that unions have made to workplace safety and 
health.  I can understand why Hon Kate Doust would say that; having come from a union background, of course 
she has to say that unions do a wonderful job.  I have no doubt that many unions do a good job and make a 
significant contribution to workplace safety.  However, some unions do not do that.  My concern, and that of a 
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lot of other people, is when safety in the workplace is used as a vehicle for industrial relations purposes.  I 
believe that initially PINs will be used in very large numbers in the mining industry, because they will provide 
an opportunity for some people to flex their muscles in a particular workplace.  Even the State Mining Engineer 
has predicted that there will be an initial flurry in the use of PINs in the workplace, but that will taper off over 
time.  Hon Kate Doust seeks to defend Kevin Reynolds and Joe McDonald as being kind-hearted gentlemen who 
have everybody’s best interests at heart and would not harm a fly.  She seeks to suggest that they are such nice 
people that by attacking them we are doing the State a serious disservice.  The fact of the matter is that royal 
commissions have looked at their behaviour.  Their behaviour leaves a great deal to be desired, as we all know.  I 
find it a bit unusual that the member would seek to defend those two people.  They may be passionate about 
safety, but they are also passionate about unadulterated power.  They seek to use their power whenever and 
wherever they can.  Regrettably, over time the workplace safety and health legislation has become a vehicle for 
industrial relations activities.  That is a tragedy, because it should not be used in that way.   

I believe that the pathway down which most safety and health legislation is headed - namely, the Robens 
principle of a cooperative approach and a culture-driven strategy - is the way to go.  The reason it is the way to 
go is that it does away with the notion that someone should be able to wield power over someone else.  That does 
not bring about the best outcome.  What brings about the best outcome is when everyone shares a common 
vision about what we should try to achieve with workplace safety.  It has to do with workplace culture.  
Regrettably the workplace culture in Australia is the same as it is in England.  We have inherited most of our 
culture from England.  The workplace culture in England is about class war.  It is a them and us mentality of 
employers and employees, or bosses and workers.  Regrettably all of that language is still hanging around.  
When we succeed in doing away with that culture, we will go some way towards making serious improvements 
to workplace safety.  Fortunately that is beginning to happen in the mining industry, mainly because the unions 
are no longer playing the dominant role they used to play.  That has been brought about for a range of reasons 
that I talked about earlier and will not go into again.  The workplace is changing.  The best way to improve 
safety in the workplace is by creating a safety culture.  That can come about only if the right strategies are in 
place.  However, the Government in this legislation, and certainly in the mines safety and inspection legislation, 
is going in the wrong direction on this matter.  The Government is a bit out of step with what is happening in 
other parts of the world.  I read recently that the United Kingdom is seeking to impose greater penalties in an 
attempt to improve safety on offshore petroleum production platforms.  Recently we brought in legislation to do 
with offshore oil and gas exploration.  That legislation is based on the Robens principle.  As I mentioned when 
we were debating that legislation, some union people in the United Kingdom are seeking to increase the penalty 
side of their offshore oil and gas legislation because they argue that we need to use the stick rather than the 
carrot.   

With those few comments, I repeat that we do not support the legislation.  It is going in the wrong direction.  It is 
important that people realise that the Government of Western Australia is seeking to promote the interests of its 
union colleagues.  It is the unions that put the Government into office in the first place.  Some members of the 
Government are from the union movement.  That is one of the reasons the federal Labor Party lost the last 
federal election.  People have had enough of that.  That is why so few people belong to unions these days.  
People are sick to death of the way in which unions seek to control people’s lives.  People are very capable and 
very keen to make their own judgments about their own workplaces and personal circumstances.  So long as the 
Government keeps going down the path of supporting unions and supporting union-initiated industrial relations 
policies, it will keep coming second at the federal level at least.  I said the last time I spoke on this matter that the 
Government had better pray that Latham loses the election.  Latham did lose the election, so obviously 
government members must have prayed.  The bottom line is that the federal industrial relations practices are still 
in place in Western Australia.  However, had Latham won the federal election, there would have been a return to 
union practices, and we would have been stuck with both this legislation and the Latham legislation.  That would 
have a significant detrimental impact on the resources sector.  The resources sector is the reason that the state 
economy is going so well at the moment, as the Government well knows.  If we were to put a dent in the 
resources sector, we would put a dent in the state economy and in the Government’s capacity to provide the 
$1 billion worth of tax relief that it is proposing to provide.  I should not call it tax relief, because the 
Government will just be giving back what it took last year.  The bottom line is simply that if we want to create 
the right culture, we need to put in place the right industrial relations processes, the right safety and health 
processes and the right relationship between employees and employers, because that will provide the 
productivity basis on which to get the economy really ticking along.  That is what we have in Australia right 
now.  We need to maintain it.   

Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works). 
 


